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Dear Readers,
In this edition, we look back on the highly successful Hong Kong Arbitration
Week 2015 and bring you reports on the various events at the conference,
including the well-received “The Use of Med-Arb in the Resolution of CrossBorder Disputes” seminar hosted in conjunction with the ICC International
Court of Arbitration, the “Is Time on Our Side” conference hosted by CIETAC
Hong Kong, and the first ever UNCITRAL Asia-Pacific Judicial Summit.
However, the ADR in Asia Conference, which featured a line-up of heavyweights
in international arbitration, was undoubtedly the highlight of the conference. We
also report on insights shared by the distinguished guests in panel discussions
on cyber security, sanctions in international arbitration, third party funding,
and on results from the Queen Mary International Arbitration Survey - which
incidentally saw HKIAC topping the charts in Asia!
Included elsewhere in this issue are articles covering the latest developments
in dispute resolution, such as a feature on the Hague Convention on Choice of
Court Agreements, which has been widely dubbed as the “New York Convention”
for litigation, and a piece on the UNCITRAL Rules on Transparency in Treatybased Investor-State Arbitration and the UN Convention on Transparency in
Treaty-Based Investor-Based Arbitration (“Mauritius Convention”) to investorstate dispute settlement, which is of increasing relevance in a political climate
where investment arbitration is viewed with growing skepticism.
We round off this edition with an interview with Laurence Craig as he shares
with us intriguing cases and stories from his stellar career. Laurie also imparts
his great wisdom on the status of international arbitration today.
Finally, on HKIAC’s 30th anniversary, we extend our heartfelt gratitude to HKIAC
for its impeccable contribution and service to the Asian arbitration community.
Here’s to another 30 years and even greater success for HKIAC!
In the meantime, we hope you enjoy this edition.
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E V E N T S – H O N G K O N G A R B I T R AT I O N W E E K 2 0 1 5
REPORT ON ICC/ICC-HK
SEMINAR – THE USE OF MEDARB IN THE RESOLUTION OF
CROSS-BORDER DISPUTES –
26 OCTOBER 2015

Keeneye Holdings Ltd and Anor, [2011] HKEC 514 (CFI,
Reyes J) and [2012] 1 HKLRD (CA)). Keeneye concerned
the enforcement in Hong Kong of a Mainland award
rendered after a failed Med-Arb attempt conducted under
questionable circumstances.
After highlighting that there is a real divergence of views
between those who believe that the arbitrator’s role is to
facilitate dispute resolution and those who believe that the
arbitrator’s role is confined to make a binding decision on
the dispute, Mr. Mourre went on to identify four areas of
pitfalls and risks of Med-Arb:

Reported by Philipp Hanusch, Baker & McKenzie
Baker & McKenzie kick-started the Hong Kong Arbitration
Week on 26 October 2015, hosting the ICC/ICC-HK
seminar “The Use of Med-Arb in the Resolution of CrossBorder Disputes”. Almost 100 guests were welcomed
by Mr. Anthony Poon (Baker & McKenzie, Hong Kong).
Mr. Alexis Mourre (President, ICC International Court
of Arbitration) spoke about the risks and pitfalls arising
from arbitrators acting as mediators, which was followed
by a panel of experts discussing the opportunities and
challenges of combining mediation and arbitration.

Firstly, there is the risk that the parties will be taken by
surprise, especially when they come from different cultural
backgrounds. To avoid this, arbitrators should consult with
the parties and seek their consent before expressing any
views on the possible outcome of the case.
Secondly, there is the risk that the tribunal might be
perceived to be impartial. The tribunal should therefore
seek a written and specific waiver from the parties that
they would not seek to challenge the arbitrators solely by
reason of them acting as mediators.

The terms “med-arb” and “arb-med” refer to a hybrid
process combining mediation with arbitration to resolve a
dispute with the arbitrator also acting as mediator. This
process occurs either in the form of “med arb”, where a
prospective arbitrator attempts to meditate a dispute
and if mediation fails, subsequently acts as arbitrator to
resolve the dispute in arbitration, or “arb-med”, where
an appointed arbitrator mediates the dispute and if
unsuccessful, resumes his role as arbitrator. Both forms
of this process are commonplace in some jurisdictions
such as Mainland China, and permitted by the Hong Kong
Arbitration Ordinance. In this report, the term “Med-Arb”
shall be used to refer to both forms.

Thirdly, there is the risk that a party may gain access to
privileged documents during mediation. While the rule is
that these are inadmissible as evidence in a subsequent
arbitration, the problem remains that arbitrators will find it
“very difficult” to shut out the contents from their memory.
This can be avoided by conducting the mediation solely on
the basis of documents already on the record and at a “not
too early” stage of the arbitration.
Fourthly, there is the risk of breaching the principle of party
equality by caucusing with the parties in mediation which
arises from the inherent conflict between caucusing and
“the golden rule in arbitration” that there be no ex parte
contact between arbitrators and the parties. This conflict
is just one aspect of the fundamental difference between
the roles of arbitrators and mediators: “Not only do the two
roles require very different skills, but they are very different
also as to the procedure”, said Mr. Mourre.

Med-Arb under ICC Rules: Confidentiality,
Independence and Impartiality of Arbitrators and
other Implications
In the first session, Mr. Alexis Mourre spoke, from the
ICC’s perspective, about the implications of conducting
mediation in parallel to arbitration, “a subject of great
general importance for arbitration”. Mr. Mourre mentioned
a growing concern about time and costs of arbitration
and explained he could see some sort of consensus
in the arbitration community that mediation should be
encouraged as a means of enhancing the efficiency of
dispute resolution. The ICC encourages mediation by
offering its users a modern set of mediation rules. The
default position under those rules is, however, that MedArb is not permitted, unless all parties have agreed.

Mr. Mourre concluded by cautioning arbitrators, stating
that their engagement in settlement negotiations with
parties is “a dangerous exercise that should be scarce”
and undertaken only with all proper procedural safeguards
in place in order to avoid a challenge of the award.

Panel discussion: “Med-Arb 360°”
Thereafter, a panel of experts including arbitrators,
mediators and in-house counsel discussed the
opportunities and challenges of the combination of
mediation and arbitration from different perspectives. The

Mr. Mourre then turned to the risks and pitfalls of MedArb, a topic which, in Hong Kong, is inevitably linked to
the notorious Keeneye case (Gao Haiyan and Anor v.
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discussion was moderated by Mr. Ronald Sum (Chair of
the ICC Hong Kong Commission on Arbitration and ADR,
Partner, Troutman Sanders). The panel comprised Ms.
Alice To (General Counsel, Hsin Chong Construction
Company Ltd), Mr. Anselmo Reyes SC (Independent
Arbitrator and Mediator, former Judge of Court of First
Instance, Hong Kong); Mr. Christopher To (Independent
Arbitrator and Mediator, Executive Director, Hong Kong
Construction Industry Council) and Mr. Chan Leng Sun
SC (Partner and Global Head of International Arbitration,
Baker & McKenzie).

during the mediation as the arbitrator considers is material
to the proceedings.
In Mr. Reyes SC’s view, the potential weakness of this
provision lies in the difficulty of applying it in practice
because the arbitrator might often only realise the
materiality of information at a later stage, when an
important decision has to be made during the arbitration,
in which case disclosure would take one or both parties
by surprise. While the problem could be avoided if the
mediation was conducted without caucusing, Mr. Chan SC
commented that in doing so, a “crucial tool in the arsenal of
the mediator” would be lost because it is during caucusing
where frank discussions with the mediator could take
place.

The panellists addressed, broadly speaking, the following
three topics:
1. Pros and cons of Med-Arb

2. When and how should the tribunal get involved in
facilitating alternative modes of settlement?

The panel was in agreement that mediation can be an
effective means of resolving disputes in a time and cost
efficient manner, and that Med-Arb may further encourage
resolution because the prospect of the mediator (cum
arbitrator) rendering an award if the case does not settle
could incentivize the parties to approach the mediation
more genuinely and might allow the mediator to have more
influence over the parties during the mediation.

Mr. Sum asked the panellists whether arbitrators should
force or persuade the parties at the initial stage to consider
mediation even where mediation is not on their mind.
As to timing, Mr. Sum referred the panellists to Article
24 of the ICC Rules, which provides for the convention
of a Case Management Conference, at around the time
when the Terms of Reference are drawn up, to discuss
procedural measures. These may include the various
case management techniques set out in an Appendix
IV to the ICC Rules such as informing the parties of the
possibility of attempting mediation.

Despite the potential benefits, however, all panellists
expressed serious scepticism about Med-Arb. The overall
view was that Med-Arb is generally not desirable because
the potential risks outweigh the benefits. Mr. Reyes SC
explained that before Keeneye, he was very keen on MedArb. Although he acknowledged that not too much should
be drawn from Keeneye, as it involved somewhat unusual
circumstances, Keeneye led him to change his mind.
Med-Arb is simply “too difficult, too dangerous, too fraught
with contradictions”, said Mr. Reyes SC.

Mr. To emphasised the importance of merely trying to
persuade the parties to attempt mediation and not to
“force it down their throats”. Where parties are unwilling
to mediate, there is no point to attempt it and the tribunal
should instead proceed with the arbitration. Ms. To agreed
that arbitrators should indicate to the parties the possibility
of mediation during arbitration.

The key risk of Med-Arb identified by the panellists is the
adverse effect on the arbitrator’s neutrality after having
obtained confidential information from a party during an
unsuccessful mediation.

Notably, during the Q&A session, Ms. Ariel Ye (Partner,
King & Wood Mallesons, Beijing) explained that in Mainland
China, the first time parties get a better understanding
of the weaknesses of their cases is often only through
opposing counsel at the hearing and that this is why parties
often do not settle earlier. According to Ms. Ye, this is the
point where tribunals in China often encourage the parties
to enter into settlement discussions among themselves;
however, in her experience, tribunals are “conscious of
the criticism regarding arbitrators wearing two hats” and
they therefore do not get involved in the parties’ settlement
discussions which is why the concerns discussed in the
context of Med-Arb do not arise here.

Referring to Lord Devlin’s statement that a judge
approached each case with “a bias towards justice”,
Mr. Reyes SC explained that such a bias cannot be
attributed to specific factors; rather, the judge is affected
psychologically by information the judge receives when
working on the case. Similarly, there must be some
subconscious effect on an arbitrator based on what the
arbitrator receives in private sessions during mediation.
“I’m not sure how you, as arbitrator, can put aside whatever
parties say”, Mr. Reyes SC pointed out, echoing Mr. Chan
SC’s concern that “at the end of the day, our brains are not
partitioned into C drive and D drive”.

Referring to settlement techniques in Appendix IV, which
mentions negotiations and any form of amicable dispute
resolution, Mr. Reyes SC noted that arbitration and different
ADR mechanisms should not be seen as one being the
antithesis to the other, but as a smorgasbord allowing the
parties to deal with and resolve different issues by using
different resolution mechanisms.

Mr. Sum referred the panellists to section 33(4) of the
Hong Kong Arbitration Ordinance in this context, which
provides that before resuming the arbitration proceedings
after a mediation, the arbitrator must disclose to all other
parties as much of the confidential information received
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3. Use of multi-tier dispute resolution mechanisms
and clauses

Ms. To prefers MDR clauses which are flexible and allow
the parties to quit the ADR process if they wish.

The third topic discussed by the panellists concerned multitier dispute resolution (“MDR”) mechanisms and clauses.

Mr. Reyes SC expressed a somewhat different vision,
suggesting that administering bodies could make available
a set of overarching dispute resolution rules allowing for a
flexible use of various forms of dispute resolution to be
accessed depending on the particular circumstances of a
dispute. “Then all one need do in a commercial contract is
say, ‘I adopt the ICC Dispute Resolution Rules 2016’, for
instance, or something of that sort.”, said Mr. Reyes SC.

Ms. To explained that she is a strong supporter of early
negotiations because her objective as in-house counsel is
to manage disputes and ensure that they do not become
full-blown arbitrations. However, whether to venture into
mediation after unsuccessful negotiations would depend
on the other side’s attitude and approach during the
negotiations, and the state of the parties’ relationship. If
it was necessary “to play hardball”, for instance because
the parties were unable to agree on anything, then Ms. To
would go straight to arbitration.

Conclusion
Mediation in combination with arbitration can, without a
doubt, be a powerful tool for effective disputes management
and resolution, if used appropriately and at the right time.
The event re-confirmed, however, that many lawyers from
common law traditions view such a combination with
serious scepticism if the arbitrator also acts as mediator.

Singapore-based Mr. Chan SC highlighted the “arb-medarb” process offered by SIAC in collaboration with the
recently opened Singapore International Mediation Centre
(“SIMC”), as a new way to encourage parties to mediate.
If parties have agreed to resolve their disputes under the
“SIAC-SIMC Arb-Med-Arb Protocol”, an arbitration will
be stayed after its commencement, pending mediation
under the auspices of SIMC. If the mediation fails, the
parties can resume the arbitration. A key advantage of
this process is the possibility of recording a mediated
settlement as a consent award which is then enforceable
under the New York Convention. Mr. Reyes SC welcomed
this approach and noted that UNCITRAL is in the process
of preparing a convention on the enforceability of
international commercial settlement agreements reached
through mediation or conciliation.

R E P O R T O N C I E TA C H O N G K O N G
CONFERENCE: IS TIME ON OUR
SIDE? – 26 OCTOBER 2015
Reported by Shi Lei and Yu Feifei, Clifford Chance
On 26 October 2015, the China International Economic
and Trade Arbitration Commission Hong Kong Arbitration
Centre (“CIETAC HK”) hosted a conference as part of the
fourth annual Hong Kong Arbitration Week. In recognition
of the 20th anniversary of the implementation of the PRC
Arbitration Law, the conference highlighted recent critical
developments in international arbitration in the Asia-Pacific
region, with a particular focus on the PRC Arbitration Law
itself. A summary of the various sessions is set out below.

On the question of whether parties should provide in their
contracts for mandatory negotiation and/or mediation
before their dispute can be referred to arbitration, the
panellists agreed that before including such a clause, it
is important to consider the parties’ relationship and the
nature of the transaction because these factors have
a bearing on the ADR mode to be adopted. Mr. Chan
SC cautioned that a contract can give rise to all kind of
disputes and pointed out that ultimately parties can always
agree to negotiate or mediate once a dispute has arisen,
if they are willing to do so. Mr. Chan SC recounted a
“nightmare scenario” where a clause required the parties
to go through various escalation levels before the dispute
could be referred to arbitration. The Singaporean courts
considered the clause enforceable and the arbitration
turned out not to be valid because the parties did not fully
comply with the requirements under the clause.

Opening Remarks
Dr. Wang Wenying, the Secretary General of CIETAC
HK and the China Maritime Arbitration Commission Hong
Kong (“CMAC HK”), gave the opening remarks. Dr. Wang
highlighted several of CIETAC HK’s recent innovations,
including presenting roadshows demonstrating emergency
arbitrator proceedings, drafting guidelines for third-party
funding in arbitration with a view to promoting wider access
to justice, and CMAC HK’s upcoming initiative to provide
assistance to ad hoc maritime arbitration in Hong Kong.

Mr. To noted that if properly drafted, MDR clauses can help
the parties to manage their disputes and thus to reduce
time and costs. An example Mr. To gave was the Airport
Core Programme at the Hong Kong International Airport,
where the number of cases that went to arbitration “was
practically zero”.

Keynote Speech
Dr. Yu Jianlong, the Secretary General of CIETAC and the
Vice Chairman of CMAC, delivered the keynote speech
PRC Arbitration Law and Regulations – What to Expect in
the Next 5 Years.
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Panel Discussion I: Is Now the Time?

Dr. Yu pointed out that the PRC Arbitration Law has
changed the landscape of Chinese commercial arbitration
and has enabled it to play an increasingly important role in
dispute resolution in Mainland China.

Speakers:
Helen Shi (Partner, Fangda Partners)
May Tai (Partner, Herbert Smith Freehills)
Sun Huawei (Partner, Zhong Lun Law Firm)
Liu Jing (Partner, Beijing Huanzhong & Partners)

Looking ahead, Dr. Yu commented that arbitration in China
is at a crucial crossroad and suggested that there may be
amendments to the PRC Arbitration Law in four particular
areas.

Moderator:
David L. Kreider (Independent Chartered Arbitrator)

First, appointment from the panel of arbitrators may no
longer be mandatory, and parties may be free to appoint
arbitrators from outside the panel. Second, relief granted
by emergency arbitrators may become enforceable,
as has become the trend in other jurisdictions. Third,
arbitral tribunals may be afforded powers to grant onshore
interim relief, powers which are now exclusively reserved
to the PRC courts. Fourth, the principle of competencecompetence may be adopted.

The first panel discussed four heated topics regarding
arbitration in Mainland China: emergency arbitrator
procedures, interim measures, ad hoc arbitration and third
party funding.
Ms. Shi kicked off the panel discussion by introducing
the emergency arbitrator procedures under the CIETAC
Rules, and noted that this new mechanism has been
generally welcomed by the arbitration community. Ms.
Shi also pointed out some of the major hurdles in using
emergency arbitrator procedures in China-related cases.
These include the view that emergency arbitrators’
rulings are arguably non-binding, casting doubt as to their
enforceability under the New York Convention, and the
fact that the power to grant interim relief in Mainland China
is still reserved to the courts. Ms. Shi called for reform of
the PRC Arbitration Law to remove the legal barriers in
utilising emergency arbitrator procedures.

Dr. Yu also discussed the market access of foreign arbitral
institutions in Mainland China; with the establishment of
free trade zones in Mainland China, the current prohibition
against the presence of foreign arbitration institutions
and their activities in Mainland China may be gradually
liberalised.

Judge’s Talk
Judge Gao Xiaoli, the presiding judge of the First Circuit
of the Supreme People’s Court (“SPC”), gave a talk on
the PRC courts’ judicial supervision of international
commercial arbitration.

Ms. Tai went through recent positive developments
regarding interim relief in Mainland China. She observed
that, under the PRC Civil Procedural Law as amended
in 2012, the types of interim relief available have been
significantly expanded, and pre-arbitration interim relief
is also now available. Ms. Tai further introduced two
recent cases (i.e. Eli Lily and Novartis) in which preaction injunctions were granted in trade secret disputes,
something which was rarely seen before. Despite these
positive developments, Ms. Tai remarked that Mainland
China is still lagging behind other major jurisdictions in that
Mainland Chinese courts and arbitral tribunals still have no
power to grant interim relief in aid of overseas litigation and
arbitration, which may negatively affect Mainland China’s
popularity as a dispute resolution forum.

Judge Gao briefly summarised the background to the
enactment and the content of the PRC Arbitration Law. She
then introduced three aspects of the PRC courts’ judicial
supervision of arbitration, namely reviewing the validity of
arbitration agreements, providing judicial assistance for
arbitration proceedings (including granting interim relief),
and handling setting-aside and enforcement applications
in relation to arbitral awards.
Judge Gao noted that in practice, the PRC courts have
adopted a pro-arbitration position and only a handful of
arbitral awards have been set aside or denied enforcement.
Such attitude is also evidenced by the “report-up”
mechanism, which requires lower courts to report to
the SPC before invalidating a foreign-related arbitration
agreement, or setting aside or denying enforcement of a
foreign or foreign-related arbitral award.

Ms. Sun noted that ad hoc arbitration is still not recognised
in Mainland China, but that ad hoc arbitration awards
made outside Mainland China are enforceable in Mainland
China. Ms. Sun further explained that CIETAC arbitrations
applying UNCITRAL Arbitration Rules are acceptable in
Mainland China, as confirmed by the SPC; such arbitration
proceedings are deemed as institutional rather than ad
hoc. In contrast, arbitrations applying UNCITRAL Rules
under the auspices of HKIAC are considered to be ad
hoc arbitrations. Ms. Sun concluded by saying that she
anticipated there would be further reforms led by SPC
judicial interpretations and further moves by CIETAC to
liberalise ad hoc arbitration in Mainland China.

Judge Gao expressed confidence that the PRC courts will
continue to implement the policy of favouring arbitration
and will promulgate new judicial interpretations to further
facilitate arbitration proceedings in Mainland China.
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Ms. Liu provided an overview of third party funding and
stated that there are no obvious legal barriers against the
development of third party funding in Mainland China.
Nevertheless, Ms. Liu highlighted two major concerns of
third party funding: conflict of interests and confidentiality.
On conflict of interest, Ms. Liu commented that there is
often a close relationship among the funders, big law firms
and leading arbitrators, and it is necessary that the third
party funder’s existence and identity be disclosed to the
tribunal. On confidentiality, Ms. Liu suggested that the
third party funders be bound by the same confidentiality
requirements as the parties and their attorneys. Ms. Liu
believed that Mainland China will be a huge potential
market for third party funding, which may promote greater
access to justice, especially for small and mid-sized
companies. Ms. Liu also praised CIETAC HK for its efforts
in developing guidance on third party funding in arbitration.

potential arbitrator candidates, for example, the HKIAC
evaluation form, direct interviews of arbitrator candidates,
and enquiries in the market. In particular, Mr. Denton
cautioned against appointing arbitrators merely based on
their reputation.
Mr. Starr provided some practical tips on settlement in
the course of arbitration. He reminded counsel of the
importance of considering settlement at an appropriate
stage, and warned against over-aggressive approaches
which may hinder a commercial resolution of disputes. Mr.
Starr also highlighted the role of arbitrators in facilitating
settlement: they can help manage parties’ expectations
when dealing with preliminary issues, and can also offer to
serve as mediators when they see fit.

Closing Remarks
Dr. Li Hu, the Deputy Secretary General of CIETAC and the
Vice Chairman of CMAC, gave the closing remarks. Dr.
Li summarised the areas where the panellists anticipated
major reform in the amendments to the PRC Arbitration
Law, and highlighted CIETAC’s latest efforts to enhance
its overall competitiveness. Dr. Li concluded by providing
these statistics: in 2014, CIETAC accepted 1,610 cases
with a total dispute amount of RMB 37 billion; in 2015,
up to the end of September, CIETAC has accepted 1,394
new cases with a total amount in dispute of RMB 31.5
billion and involving parties from 48 countries globally.
Dr. Li suggested that these statistics evidence the steady
growth in arbitration in Mainland China following the
implementation of the new CIETAC Arbitration Rules.

Panel Discussion II: Time Management in Arbitration
Speakers:
Peter Caldwell (Independent Chartered Arbitrator,
Caldwell Ltd.)
Gavin Denton (Arbitration Chambers Hong Kong)
Catherine Mun (Partner, Li & Partners)
Paul Starr (Partner, King & Wood Mallesons)
Moderator:
Anthony Houghton SC (Des Voeux Chambers)
The second panel discussed strategies and tactics for
time management in arbitration.
Mr. Caldwell elaborated on time management through
case management conferences and control of expert
evidence. Mr. Caldwell noted that the arbitration rules
of SIAC and ICC make case management conferences
mandatory. He believed that it is advisable for the arbitral
tribunal to meet with the parties at the earliest possible
time and establish procedures to ensure the arbitration will
move at a fast pace. With respect to expert evidence, Mr.
Caldwell suggested that the arbitral tribunal should control
the number of experts and narrow down the scope of their
instructions in order to save time and costs.

Comments
The 20th anniversary of the implementation of the PRC
Arbitration Law is a significant milestone for the Mainland
Chinese arbitration, yet it also signals the needs to
amend the PRC Arbitration Law to catch up with the latest
developments of international commercial arbitration to
make Mainland China a more popular seat. This would
require joint efforts from the legislature, the judiciary,
the arbitration institutions and the broader arbitration
practitioners community.

Ms. Mun discussed time limits under institutional arbitration
rules. She categorised such time limits into three types:
time limits fixed by rules, time limits set out in but not fixed
by rules and time limits set out in procedural timetables.
Ms. Mun suggested that the parties become familiar with
different types of time limits and use them appropriately so
as to speed up the arbitration process.

R E P O RT O N H O N G KO N G
A R B I T R AT I O N W E E K W E L C O M E
RECEPTION – 26 OCTOBER 2015
By Janie Wong, Orrick Herrington & Sutcliffe

Mr. Denton pointed out that many cost increases are
caused by failure of arbitral tribunals to effectively
control the arbitral proceedings. Consequently, parties
are advised to appoint arbitrators with strong case
management skills. Mr. Denton recommended several
tools to help in assessing the case management skills of

The fourth annual Hong Kong Arbitration Week welcomed
delegates with a cocktail reception at the prestigious Hong
Kong Club on 26 October 2015. Hong Kong Arbitration
Week is a major international event in every respect and
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this year was no exception with 400 members of the global
arbitration community coming together from four corners
of the earth to participate. Besides cocktails and canapés,
delegates also enjoyed cupcakes which had travelled
around the world bearing the Hong Kong International
Centre’s (“HKIAC”) logo to mark the celebration of the
HKIAC’s 30th anniversary.

to be held in Hong Kong”. Justice Hamblem observed
that Hong Kong was no doubt a convenient geographical
location for hearings to take place. She also cited 廣東
長虹電子有限公司 v Inspur Electronics (HK) Ltd [2015]
2 HKLRD 714 as an illustration of Hong Kong’s pro
enforcement approach where the Hong Kong Court of
Appeal rejected an application for leave to appeal a
decision of the Court of First Instance granting leave to
enforce a Mainland arbitration award.
Delegates then turned their minds to the programme in the
week ahead and toasted to the HKIAC’s commitment to
continuing to serve the arbitration community by growing,
innovating and ensuring that Hong Kong will remain at the
forefront of international arbitration.

REPORT ON ADR IN ASIA
CONFERENCE 2015 –
27 OCTOBER 2015
By Janie Wong, Orrick Herrington & Sutcliffe and
Mandy Fung

There was certainly plenty of cause for celebration and
there was a general consensus in the Garden Lounge that
the continued success of Hong Kong Arbitration Week was
very much a product of the HKIAC’s efforts. In delivering
her remarks, Teresa Cheng GBS, SC, JP and Chairperson
of the HKIAC gave credit to the strong secretariat led by
Chiann Bao.

Introduction
As international arbitration events go, “ADR in Asia”
continues to be at the cutting edge. 2015 marks the
celebration of the Hong Kong International Arbitration
Centre’s (“HKIAC”) 30th anniversary and this year’s
theme for Hong Kong Arbitration Week’s main event is
appropriately “30 Years: Forward Thinking”. As in previous
years, the conference on Tuesday, 27 October 2015,
brought together prominent figures from the international
arbitration community to discuss what’s trending now
such as cybersecurity in international arbitration, the
impact of sanctions on cross border transactions, the use
of third party funding in arbitration and the results of the
2015 International Arbitration Survey: Improvements and
Innovations in International Arbitration.

Regarded as a major arbitral institution, the arbitration
community in the region has benefited from the HKIAC’s
innovation. Quoting from the 2015 Queen Mary University
of London International Arbitration Survey: Improvements
and Innovations in International Arbitration: “…the greatest
momentum is perhaps shown by Hong Kong … which
[was] the third … most popular [seat]. This momentum is
indicated by the fact that … the percentage of respondents
who preferred [this seat] exceeded the percentage of
respondents who have used [Hong Kong] the most over
the past five years”.

The Line-Up

Looking back, the HKIAC rolled out its tribunal secretary
service for arbitrations administered by HKIAC and ad
hoc arbitrations in 2014. It also added choice of law
provisions to its model clause. It is no mystery why the
Global Arbitration Review’s 2014 (GAR) survey of hearing
centres voted the HKIAC among the top four in the world
and in 2015, the HKIAC won GAR’s innovation award
for “the best innovation by an individual or organisation
in 2014”. Ms. Cheng referred to several pro-Hong Kong
arbitration decisions such as Shagang South-Asia (Hong
Kong) Trading Co. Ltd v Daewoo Logistics [2015] EWHC
194 (Comm) where the English High Court set aside an
award of a tribunal in a London-seated arbitration where
the arbitration agreement provided that the arbitration “is

David Rivkin, President of the International Bar
Association, kick started the conference with a keynote
address. Among the all-star lineup of panel speakers
were Christopher Bogart of Burford Capital, Bryce Boland
of FireEye, Craig Celniker of Morrison & Forester, Melody
Chan of White & Case, Teresa Cheng of HKIAC, Laurie
Craig of Orrick, Herrington & Sutcliffe, Nils Eliasson of
Shearman & Sterling, Cameron Ford of Rio Tinto, Neil
Kaplan of Arbitration Chambers Hong Kong, Vladimir
Khvalei of Baker & McKenzie, Julian Lew of 20 Essex
Street, Rory McAlpine of Skadden, Arps, Slate, Meagher
& Flom, Michael Moser of 20 Essex Street, Leslie Perrin
of Calunius Capital, Jeremy Pizzala of Ernst & Young, Kim
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Sanctions in International Arbitration

Rooney of Gilt Chambers, Matthew Secomb of White &
Case, Ariel Ye of King & Wood Mallesons and Chiann Bao
of HKIAC.

The second panel titled “Impact on Sanctions on Cross
Border Transactions” examined another trending topic of
international sanctions and implications for international
business relationships. The panelists considered the
effectiveness of sanctions and examined the economic
and political considerations and the consequences of
sanctions and the effect on Asia. While some panelists
observed that EU & US sanctions are sometimes said to
create opportunities for Asian economies, however, the
arbitral institutions in Asia, e.g. CIETAC, HKIAC and SIAC,
have had to make sure they are not legally restrained from
accepting cases involving sanctioned parties. As regards
the outlook for the future, panelists observed an increasing
interest of Russian parties in Hong Kong as a forum for
dispute resolution, in particular, the HKIAC, as well as the
choice of Hong Kong law, albeit the reason for this has
more to do with the overall reorientation of the Russian
economy to the East and Mainland China’s “One Belt, One
Road” initiative with Russia. Russian parties are coming to
appreciate that a Hong Kong arbitration agreement is well
suited for contracts with Chinese parties. Nils Eliasson
of Sherman & Sterling raised the possibility of further
opportunities if sanctions were lifted in Iran.

Keynote Address
David Rivkin advocated in favour of acting “creatively
and extensively” to improve the arbitral process to ensure
the needs of parties are being met. He proposed a “new
contract” between arbitrators and parties to establish
expectations and commitments at the outset. He focused
on arbitrators, but also mentioned a few commitments for
the parties and recommended ways to address common
problems by returning to the basics. He emphasised the
need for arbitrators to become fully versed in the factual
record of the case, to bring their experience to bear by
proposing and applying procedures that are appropriate for
the case, to carefully consider procedural issues as they
arise, to conduct hearings attentively, and to issue awards
in a timely manner that meets the parties’ expectations
and resolves the issues that have been put to them.

Third Party Funding in International Arbitration
The third panel titled “The Use of Third Party Funding in
Arbitration: Is this a Developing Trend in Asia?” suggested
that third party funding in Asia is here to stay. 44% of the
attendees believed that the reason litigation funding is less
prevalent in Asia is because clients consider litigation fees
to be expensive and are less aware of the availability of
alternatives.

Cyber-security in International Arbitration

The panelists considered how third party funding could be
a useful tool for improving access to justice and managing
financial and other risks. They discussed opportunities
and clarified misconceptions around the funding process.
As Hong Kong looks to harmonise third party funding
regulation and establish a legal framework to permit
such funding in arbitration, the panelists considered the
“hot off the press” consultation paper of the Law Reform
Commission Sub-Committee. Released a week before
the conference, key recommendations include protecting
a party with a meritorious claim from being deprived of the
financial support it needs to pursue arbitration, protecting
against potential abuse of third party funding and
implementing appropriate ethical and financial safeguards
on third party funding in Hong Kong. In order to maintain
Hong Kong’s competitiveness as an arbitration hub, the
panelists suggested Hong Kong should put in place a
framework to enable third party funding so that parties
arbitrating in Hong Kong have the option to enjoy benefits
such funding can provide, while minimising the risk of
possible adverse consequences.

The first panel titled “Are You Ready? Cybersecurity
in International Arbitration” addressed a problem that
is in the forefront of many corporate and government
agendas and the present-day challenge it presents to
international arbitration. Dispute resolution lawyers and
IT experts joined forces to strategise on steps to be taken
by counsel, arbitrators and arbitral institutions to prepare
for inevitable cyber threats and how to respond to them.
Given the heightened concerns surrounding the security
of electronic data and how to protect privileged and
confidential information, the panelists proposed ways to
avoid or minimise cyber risks in international arbitration.
This included “prioritising documents for encryption to
protect the most confidential information”, “identifying the
risks and having a system in place”, “developing a strategy
for the worst case scenario” and “being very careful when
handling hard copies”. To illustrate why it is so important
for everyone to be prepared, Bryce Boland of FireEye gave
a live demonstration on how easy it is for a hacker to gain
access to a computer and monitor the user’s activities.
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REPORT ON THE UNCITRAL
A S I A - PA C I F I C J U D I C I A L S U M M I T
– 28 OCTOBER 2015
By Felicia Cheng, Squire Patton Boggs
Introduction
Welcome Remarks by Renaud Sorieul, SecretaryGeneral, UNCITRAL
Mr. Sorieul opened this first ever United Nations
Commission on International Trade Law (UNCITRAL)
Asia-Pacific Judicial Summit. He highlighted the role of
UNCITRAL in encouraging exchanges between arbitrators
and judiciaries by hosting a database of worldwide court
decisions and arbitral awards on interpreting UNCITRAL
documents including the UNCITRAL Model Law on
International Commercial Arbitration 1985 (“UNCITRAL
Model Law”) and the Convention on Recognition and
Enforcement of Foreign Arbitral Awards (New York, 1958)
(“New York Convention”) on the CLOUT website. http://
www.uncitral.org/uncitral/en/case_law.html.

Results from the Queen Mary International
Arbitration Survey
The final panel titled “International Arbitration in Asia: the
new black?” focused on the results of another “hot off
the press” publication – “2015 International Arbitration
Survey: Improvements and Innovations in International
Arbitration”. Released in October 2015, this was the
sixth survey carried out by the School of International
Arbitration at Queen Mary University of London. With the
HKIAC topping this prestigious global arbitration survey,
this discussion appropriately took place in Hong Kong
where panelists discussed implications of the results, what
they meant for Asia and whether Asia was becoming the
new global hub for international arbitration. Reputation,
recognition of seat and law governing the substance of the
dispute were among the primary reasons why certain seats
were selected the most. Panelists also provided insights
regarding the principal ways in which seats have improved,
namely quality of the secretariat and internationalism.

Conclusion

Keynote Remarks by Honourable Chief Justice
Geoffrey Ma, Hong Kong Court of Final Appeal

“ADR in Asia” challenged the community to be forward
thinking in the constant strive for innovation and
improvement. As more choices are being offered for users
in Asia, it is important for all stakeholders to keep abreast
of trends to promote greater growth and to ensure that the
expectations of users of international arbitration are met.

The keynote speech was delivered by Hong Kong’s
Chief Justice, Ma CJ, who emphasised the importance
of arbitration as part of the administration of justice. Ma
CJ quoted the question raised by the Singapore’s Chief
Justice Sundaresh Menon CJ, at the 21st International
Council for Commercial Arbitration (ICCA) Congress 2012,
which was whether arbitrators deserve the increased
freedom granted to them.
Ma CJ stated that the answer was a resounding yes,
but there was a crucial residual role for the courts to
complement arbitrators and not to serve them.

What is International Arbitration?
Following the close of Ma CJ’s keynote address, the summit
kicked off with its first panel, titled “What is International
Arbitration?”
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Moderator
Neil Kaplan (Arbitration Chambers, Hong Kong)

Enforcement of Arbitration Agreements – Referral to
Arbitration by State Courts

Panel
Teresa Cheng (Chairperson, Hong Kong International
Arbitration Centre)
Sir Bernard Eder (Essex Court Chambers and
International Judge to the Singapore International
Commercial Court)
Simon Greenberg (Partner, Clifford Chance)
Alexis Mourre (President, ICC International Court of
Arbitration)

The second panel of the summit was entitled “Enforcement
of Arbitration Agreements – Referral to Arbitration by State
Courts”
Moderator
Anselmo Reyes (Independent Arbitrator and Mediator;
Professor, University of Hong Kong; Former Judge of
Court of First Instance, Hong Kong)
Panel
James Berger (King & Spalding)
Nils Eliasson (Shearman & Sterling)
Justice Dominique Hascher (Supreme Judicial Court of
France)
Professor Lu Song (China Foreign Affairs University)
Dr. Marc D Veit (Lalive)
The interesting topic in this session concerned the courts’
powers to order anti-arbitration injunctions. Dr. Veit took
the view that they were highly problematic, if not wrong in
principle, under the New York Convention, particularly if
valid arbitration agreements were involved.

Sir Eder described how as early as the 13th century in
England, courts would refer a dispute to arbitration for
what they described as a “jour d’amour” or love day.

The Swiss, French and German courts viewed such
injunctions as against the principle of competencecompetence and indeed, a court should not be allowed to
determine a tribunal’s jurisdiction before the tribunal itself
did so.

The panel discussed to what extent should the courts
make a decision on the validity of the arbitration agreement
before referring to arbitration.

On the other hand, in common law jurisdictions such as the
United States, England and Hong Kong, such injunctions
were available in principle, but were reluctantly granted.

Under Hong Kong and Singapore law, courts will refer a
dispute to arbitration if the “prima facie” test is passed that
an arbitration agreement exists. In England, the test is
more nuanced.

Sir Eder asked a question regarding whether an antiarbitration injunction should be granted in a scenario where
the parties have entered into a settlement agreement,
but one party breaches the settlement agreement and
commences arbitration. Sir Eder took the view that if the
settlement agreement was governed by English law, the
English courts should order an anti-arbitration injunction.
Dr. Veit remained of the view that anti-arbitration
injunctions are wrong in principle and suggested that the
tribunal should be the entity to refuse jurisdiction in such
a scenario. This is also because the dispute referred
to arbitration might involve issues not covered by the
settlement agreement, in which case, it might have some
jurisdiction.

In relation to the principle of competence-competence, Mr.
Mourre distinguished between the positive aspect, namely,
the tribunal’s power to decide its own jurisdiction and the
negative aspect or the principle that the courts should
be slow to interfere and limit their power to consider the
tribunal’s jurisdiction. While the positive aspect is clearly
provided for, namely, in Article 16(1) of the Model Law;
however, the Model Law is not so clear in terms of the
negative aspect.
Mr. Greenberg continued the discussion in terms of the
gaps left by Article 16(3) which provides that the court
may review a matter after the tribunal has made a positive
ruling on jurisdiction.

Practical Barriers to Enforcement of Arbitral Awards

In terms of negative rulings on jurisdiction, Mr. Greenberg
pointed out that in adopting the Model Law, New Zealand,
Singapore and England are some of the jurisdictions that
have expressly removed the condition that only positive
rulings on jurisdiction can be reviewed by the court from
Article 16(3). Mr. Greenberg observed however that Hong
Kong courts cannot review a negative ruling.

The third panel of the summit was entitled “Practical
Barriers to Enforcement of Arbitral Awards”
Moderator
John Choong (Partner, Freshfields Bruckhaus Deringer)
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Panel
Emmanuelle Cabrol (Partner, Herbert Smith Freehills)
James Castello (Partner, King & Spalding)
Benjamin Hughes (Independent Arbitrator; Associate
Professor, Seoul National University Law School)
Arthur Ma (Partner, Da Hui Lawyers)

to public policy to enforcement of a HKIAC award last
year despite a variable interest entity valuation adjustment
mechanism in the award being contrary to Chinese black
letter law. The SPC held in the latter case that breach of a
mandatory law is not necessarily a breach of public policy.

This session concerned Article V of the New York
Convention and grounds for refusal of enforcement.
Absence or invalidity of an arbitration agreement
Mr. Ma discussed a case in China arising from a contract
for the operation of a golf course in Beijing between a
Chinese company and a wholly foreign owned enterprise
registered in China by a Korean investor, which provided
for arbitration in Korea. Enforcement of the Korean award
was refused under Article V(1)(a) (for being invalid) and
Article V(2)(b) (as against public policy). Under Chinese
law, cases with no foreign element must be arbitrated in
China and it was held that here, both companies to the
contract were Chinese incorporated companies and the
subject matter of the contract was Chinese. The Chinese
court saw it as a matter of sovereignty that cases with no
apparent foreign element (despite the involvement of the
Korean investor) must be arbitrated in China.

Practical barriers
Mr. Castello discussed the need (at least in the US) to
show that the enforcing court has personal jurisdiction
over the award debtor. He cited a case where a London
arbitral award was sought to be enforced in California
against an Indian company award debtor. The award
debtor had no property or bank account in California.
The only connection was 16 deliveries of rice were to be
made to the award debtor in California. Enforcement was
ultimately refused based on lack of personal jurisdiction
over the award debtor.

Lack of proper notice of arbitration proceedings /
inability to present case
Mr. Castello referred to a case involving a Qingdao
arbitration where the Oregon court found that there had
been ineffective notice of proceedings, as the notice of
arbitration was in Chinese, which was not a language
understood by the respondent.

Mr. Ma discussed the practical barrier of difficulties in
locating the award debtor’s assets in China. In China, an
award must be enforced in either the domicile of the award
debtor or where his assets are located. Whilst it is possible
to enforce in the domicile, this is not recommended where
the award debtor is the main taxpayer in the locality, as
issues of local protectionism might arise. Whilst the SPC
has published guidelines in this regard, local protectionism
might still arise in some of the more remote regions.

Ms. Cabrol raised the issue of whether a party would
be deemed unable to present his case where a tribunal
of its own motion raises an issue. Swiss law generally
considers it acceptable for a tribunal to raise legal points
and need not ask the parties to comment on them unless
they are very surprising. On the other hand, under French
law, parties must generally be given an opportunity to
comment, even upon legal matters.

Arbitrability and Public Policy: Legislative and
Judicial Approaches
The final panel of the summit was titled, “Arbitrability and
Public Policy: Legislative and Judicial Approaches”.

Mr. Hughes commented that in order for a party to
demonstrate he is unable to present his case, a high hurdle
must be passed. Generally, if effectively managed, where
a tribunal refuses to adjourn, denies additional discovery
or limits the time for cross examination, this would not be
considered denying a party an opportunity to present his
case.

Moderator
Romesh Weeramantry (Foreign Legal Consultant, Clifford
Chance)
Panel
Judith Gill QC (Partner, Allen & Overy)
Charles Manzoni SC, QC (Temple Chambers)
Promod Nair (Arista Chambers, Bangalore)

Public policy
Mr. Ma observed that China has gone far in the
development of the principle of public policy. From 1997
when an award was refused enforcement as the dispute
concerned certain performances in China by US bands of
heavy metal rock music, which was found to be contrary

The panel discussed the arbitrability and public policy
grounds for refusal of enforcement, grounds distinguished
by the fact that they may be raised by the enforcing court
of its own motion.
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Conclusion

Mr. Manzoni distinguished between arbitrability and public
policy with the former looking at whether the subject
matter of dispute is capable of settlement by arbitration
(irrespective of result), whereas the latter is concerned
with the result of the arbitration.

The conference proved to be a very useful exchange
between the arbitral and judicial communities. It is clear
that the courts have an important role to play in arbitration,
not only in supporting arbitration through, for example,
the grant of interim measures, but also to safeguard the
integrity of the arbitral process, for example, in reviewing
rulings on jurisdiction and refusing enforcement where
appropriate.

Arbitrability can also be described as a national law
impediment; normally, it is a jurisdiction’s company,
securities, anti-trust and insolvency laws and the like
which provide that such disputes are not arbitrable.
Mr. Nair discussed the public policy ground.
He
distinguished between concepts of domestic, international
and transnational public policy. Domestic public policy
referred to an individual state’s local public policy. On the
other hand, international public policy concerned basic
notions of morality and justice and transnational public
policy concerned public policy common to many states.

H K 4 5 A R B I T R AT I O N S U P P E R
CLUB WELCOMES KARYL
NAIRN QC AS 14TH GUEST
A R B I T R AT O R , W I T H M O R E
SUPPERS SCHEDULED –
1 MARCH 2016

Mr. Nair was of the view the language of the New York
Convention provides that an enforcing court may look to
its domestic public policy.

By Tomas Furlong, Herbert Smith Freehills

In terms of whether a breach of domestic mandatory law
should be considered breach of public policy, Mr. Nair took
the view that it depended on the mandatory law involved.
For example, he did not think an award providing for
interest higher than a domestic ceiling on interest should
be refused enforcement for breach of public policy.

On 1 March 2016, HK45 Arbitration Supper Club welcomed
Karyl Nairn QC of Skadden as its 14th guest arbitrator.
Over a delicious meal at Kee Club, lawyers from eight law
firms and institutions enjoyed conversation roaming from
what’s different about arbitrators who used to be judges,
to the upcoming “Brexit” referendum in the UK, to special
tips for protecting legal privilege whilst working with clients
in prison or under government surveillance.

That said, there is a trend towards the courts applying
international public policy and it is considered best practice
to apply the same.
In terms of what jurisdictions considered as public policy
grounds for refusal of enforcement, these were divided
into procedural and substantive grounds. It was generally
considered that procedural grounds were easier to succeed
on. Matters such as due process, fraud, corruption,
bias and res judicata were fairly universally accepted
as procedural public policy matters justifying refusal of
enforcement. That said, it was still a question under Japan
law whether due process should be considered a matter of
public policy. However, in a minority of jurisdictions, lack of
reasons in the award and “lis pendens” or Latin for pending
suit (bringing with it a risk of inconsistent decisions) were
treated as public policy grounds for refusal of enforcement.

The concept is simple: dinner is much more revealing
than talking to someone at a conference, or reading their
work. Dinner demands small talk, which is a much better
way of getting an insight into someone than big talk. The
Supper Clubs showcase Hong Kong to the world – visiting
arbitrators learn about the vibrant arbitration community in
Hong Kong and meet fresh faces who they’ll be seeing in
the hearing room. They also provide the local arbitration
community with an opportunity to know each other and
welcome new arrivals. The concept works because of
the generosity of our guests, who have all offered warm
mentorship and have participated in good spirits. Our
guests have been Teresa Cheng, James Spigelman, Yves
Fortier, Leonard Hoffmann, Gavan Griffith, Doug Jones,

Substantive public policy grounds were harder to define.
That said, there were some universal standards such as
awards involving illegal activities including terrorism and
drug trafficking that should not be enforced, as well as
where states’ essential interests were involved including
in areas of anti-trust, competition law and insolvency.
As for trade sanctions, whilst this might be considered a
public policy ground, in the MGM v Aeroflot case, the New
York court enforced the award despite issues raised as to
breaches of sanctions against Iran.
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Neil Kaplan, Chiann Bao, Lawrence Collins, David Caron,
Bernard Eder, Lucy Reed and Constantine Partasides.

a wide range of participants can attend. The Supper Club
is particularly aimed at lawyers who have acquired some
experience of arbitration, but are not yet sufficiently senior
to regularly speak on panels alongside or enjoy social
interaction with senior arbitrators. To maintain an informal
and candid atmosphere, Chatham House Rules apply and
the young lawyers must be less than 10 PQE (no partners).

Looking back at the attendee lists for the Supper Clubs
highlights the size and diversity of the junior arbitration
community in Hong Kong. The 14 suppers held so far have
been attended by 80+ people from more than 35 firms,
arbitral institutions and the local bar. 45% of attendees
have been female. The suppers have been generously
supported by Herbert Smith Freehills, Linklaters, Gibson
Dunn, Quinn Emmanuel, Skadden, Jones Day, Allen &
Overy, HKIAC, Berkeley Research Group, FTI Consulting
and Alvarez & Marsal.

SAVE THE DATE FOR FUTURE SUPPER CLUBS!
HK45 has a full schedule of Supper Clubs including Susan
Dunn (Co-Founder, Harbour Litigation Funding) on 12
April, Dennis Kwok (member of Hong Kong Legislative
Council representing the legal functional constituency
since 2012) on 17 May and Alexis Mourre (President of the
ICC International Court of Arbitration on 30 June 2016).

Sponsorship allows the cost to be capped, ensuring that

CASE REVIEW
SINGAPORE: CASSA DI
R I S PA R M I O D I PA R M A
E P I A C E N Z A S PA V R A L S
I N T E R N AT I O N A L P T E LT D [ 2 0 1 5 ]
S G H C 2 6 4 – A R B I T R AT I O N
AGREEMENTS AND BILLS OF
EXCHANGE

Holding
Vinodh Coomaraswamy J of the Singapore High Court
reviewed case law from the UK, Hong Kong, Australia and
of course Singapore. The Court concluded that ordinarily,
a claim on a bill of exchange would be outside the scope
of the arbitration agreement.
The commercial purpose of requesting a bill of exchange
as a payment mechanism is to allow the holder to enforce
his right to payment under the bill through summary
judgment and without any complications tied with the
underlying contract, including arguably an agreement to
arbitrate as required under the underlying contract.

By Jose-Antonio Maurellet, Des Voeux Chambers
Introduction
The limit of an arbitration clause has been recently tested
by the Singaporean case of Cassa di Risparmio di Parma
e Piacenza SpA v Rals International Pte Ltd. Specifically,
the decision explores the effect of an arbitration clause on
an indorsee and holder of a bill of exchange. Accordingly,
the decision will have an impact in the arbitration field.

The contract between the buyer and the seller expressly
provided for the payment by way of promissory notes, and
they must have been taken to have contemplated that
the notes would be negotiated and therefore the holder
of those notes should be free to recover on the notes by
action rather in an arbitration.

Brief Facts

The Plaintiff’s position as an indorsee

The buyer (the “Defendant”) and the seller concluded
a contract which contained an arbitration agreement
dealing with disputes “in connection with” the contract.
The contract provided for deferred payment and the buyer
drew promissory notes in favour of the seller.

The choice of payment by way of promissory notes was
a considered commercial choice by the buyer and seller,
suggesting that it would have been in both their interests
to maximise the procedural rights of the indorsee to claim
on the bill .

The seller negotiated the notes with its bank (the
“Plaintiff”) and assigned to the bank its contractual right
to receive payment from the buyer for the goods. The
negotiated notes were all dishonoured. The bank then
brought an action against the buyer, relying on its rights as
the indorsee and holder of the promissory notes (but not
as assignee under the contract).

This can be contrasted with the situation where the plaintiff
is a payee of the promissory notes as opposed to an
indorsee (of which the present case falls within the latter
scenario). In such a case, it would have been unlikely that
the buyer and seller could have intended to bring claims
by indorsees on the bill within the scope of the arbitration
agreement.

Issue

The scope of the Plaintiff’s claim

The issue in dispute is whether the indorsee and holder of
a bill of exchange are bound by the arbitration agreement.

The Plaintiff brought a claim only qua indorsee and
holder, but not as assignee (of the payment due under the
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contract), as it was entitled to do so.

b. If the Court defers full investigation to the arbitral
tribunal in the first instance and only returns when a
dissatisfied party appeals the award on jurisdiction,
another fundamental tenet of arbitration law, namely
that of party autonomy (i.e. that parties are only
bound to arbitrate if they agree to do so) would be
jeopardised.

However, the claim and the defences raised thereto, i.e.
whether the Plaintiff was a holder in due course of the
bill, was not a question that fell within the scope of the
arbitration agreement, but only within the application of the
Bills of Exchange Act .

For these reasons, the court held that: i) the stay of
proceedings was rejected; and ii) the Plaintiff’s claim fell
outside the scope of the arbitration clause.

Is there an answer to this “chicken and egg” conundrum?
This is how Judith Prakesh J saw the key dilemma in the
Singapore High Court case of Malini Ventura v Knight
Capital Pte Ltd [2015] SGHC 225 at the start of her
judgment handed down on 11 August 2015.

Comments

Background Facts

As Vinodh Coomaraswamy J observed, this case brought
two fundamental principles into sharp conflict. On the one
hand, an arbitration clause is to be respected, and the
parties’ choice to arbitrate is to be upheld. On the other
hand, bills of exchange are generally regarded as “as good
as cash”, and holders should be able to realise their bills
easily. This decision demonstrates that the first principle
may sometimes be overridden by the second principle.
Practitioners should therefore note that the effect of an
arbitration clause is not without limit.

The background facts can be stated briefly, but the legal
issues involved are complex.

SINGAPORE: MALINI VENTURA
V K N I G H T C A P I TA L P T E
LT D [2015] S G H C 225 – A N
EXISTENTIAL CRISIS FOR AN
A R B I T R AT I O N A G R E E M E N T –
WHO DECIDES FIRST WHETHER
IT EXISTS?

In response, the defendant applied to stay the plaintiff’s
High Court proceedings under Section 6 of the Singapore
International Arbitration Act (Cap. 143A) (“Singapore
Act”) (similar to Section 20 of the Hong Kong Arbitration
Ordinance) on the basis that the Court is bound to stay
court proceedings that fall within the scope of an arbitration
clause.

Conclusion

The defendant commenced arbitration under the auspices
of the Singapore International Arbitration Centre (“SIAC”)
against the plaintiff. The plaintiff’s position was that her
signature on the document containing the arbitration
agreement was forged, so she applied to the Singapore
High Court for a declaration in those terms and for a
corresponding injunction to restrain further conduct of the
SIAC arbitration.

Section 6 of the Singapore Act, which is a modified
statutory incorporation of Article 8(1) of the UNCITRAL
Model Law, reads:

By Andrew Chin, Baker & McKenzie

“(1) Notwithstanding Article 8 of the Model Law, where
any party to an arbitration agreement to which this Act
applies institutes any proceedings in any court against
any other party to the agreement in respect of any
matter which is the subject of the agreement, any party
to the agreement may, at any time after appearance
and before delivering any pleading or taking any other
step in the proceedings, apply to that court to stay the
proceedings so far as the proceedings relate to that
matter.

Introduction
What happens when one party wants to submit a dispute
to arbitration, but the other party denies the existence of
the arbitration agreement? Intuition tells us that the Court,
being the natural forum to settle all disputes in the land,
should decide this question. However, intuition betrays
legal logic by bringing two fundamental tenets of arbitration
law into conflict.
a. One of the fundamental tenets of arbitration law,
affectionately known as competence-competence
and encapsulated under Article 16 of the UNCITRAL
Model Law, means that the arbitral tribunal has the
power and first say on the existence, validity and
scope of the arbitration agreement. If the Court
conducts a full examination of the merits on whether
an arbitration agreement exists, this would defeat the
parties’ intention to arbitrate the matter.

(2)
The court to which an application has been
made in accordance with subsection (1) shall make an
order, upon such terms or conditions as it may think fit,
staying the proceedings so far as the proceedings relate
to the matter, unless it is satisfied that the arbitration
agreement is null and void, inoperative or incapable of
being performed.”
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Parties’ Arguments

agreement if the Court required proof of its existence
to the usual civil standard.

The plaintiff argued that the defendant had no right to apply
to stay the Court proceedings under Section 6 because
the pre-condition for its application, namely, the existence
of an arbitration agreement, was not satisfied.

5. The fairest way forward was for the party wanting
arbitration to simply prove on a “prima facie” basis
that the arbitration agreement existed, so that the
pre-condition under Section 6 would be satisfied. The
matter would then go to the arbitral tribunal for a full
examination. If either party was dissatisfied with the
arbitral tribunal’s decision, the matter would return to
the Court for a final say.

In rebuttal, the defendant argued that Section 6(2) makes it
plain that a stay of Court proceedings is mandatory, unless
the Court is satisfied that the arbitration agreement is null
and void, inoperative or incapable of being performed.
Moreover, Article 16 of the UNCITRAL Model Law (which
has the force of law in Singapore) gives the arbitral tribunal
first say on the existence and validity of an arbitration
agreement. Accordingly, the defendant only has to show
a “prima facie” case that the arbitration agreement exists
to satisfy the pre-condition for Section 6 to apply.

Commentary
Prakash J’s decision aligns Singapore law on this subject
with its UNCITRAL Model Law counterparts, such as
Canada and Hong Kong. In Hong Kong, Burrell J held
in the Court of First Instance case of Pacific Crown
Engineering Ltd v Hyundai Engineering and Construction
Co Ltd [2003] 3 HKLRD 440 that the “prima facie” test
applied, which meant that cumulatively, the evidence
must be cogent, arguable and not dubious or fanciful.
This ruling was upheld by the Court of Appeal in PCCW
Limited v Interactive Communications Service Ltd [2007]
1 HKLRD 309.

The Court’s Decision
The Court agreed with the defendant that it would be
entitled to a stay of Court proceedings provided it could
show a “prima facie” case that the arbitration agreement
was valid:
1. Prakesh J agreed with the defendant that Article 16
of the UNCITRAL Model Law (part of which is set out
below) gives an arbitral tribunal the first say on the
existence or validity of an arbitration agreement.

There is no doubt that an arbitration friendly decision
where the principle of competence-competence is held
to triumph over party autonomy is important for any
jurisdiction wishing to promote itself as an arbitration hub.

“Article 16. Competence of arbitral tribunal to rule
on its jurisdiction
i.

Arbitration users will therefore never have to fear that
another tribunal will adjudicate over their case apart from
their chosen arbitrator(s). Of course, the judiciary will
eventually have a say if a dissatisfied party appeals, but at
the very least, the expectations of arbitration users have
not been let down.

The arbitral tribunal may rule on its own
jurisdiction, including any objections with
respect to the existence or validity of the
arbitration agreement. For that purpose, an
arbitration clause which forms part of a contract
shall be treated as an agreement independent
of the other terms of the contract. A decision by
the arbitral tribunal that the contract is null and
void shall not entail ipso jure the invalidity of the
arbitration clause…”

Moreover, the risk of dilatory tactics is minimized because
the arbitral tribunal has the discretion under Article 16
of the UNCITRAL Model Law to deal with jurisdictional
challenges either as a preliminary question (saving time
and costs for the parties) or as part of the award on merits
if the arbitral tribunal senses tactical foul play.

2. The drafters to the UNCITRAL Model Law had
considered whether to allow the court to have the
first say in determining the issue, but a draft article
providing for this was deleted in order to avoid
potential dilatory tactics and obstruction of the arbitral
process by recalcitrant parties. The UNCITRAL Model
Law regime should be followed in Singapore because
the International Arbitration Act was enacted to
incorporate the UNCITRAL Model Law into Singapore
law.

If the challenger were unsuccessful before the Hong
Kong courts, it would have to pay costs on an indemnity
basis. By contrast, indemnity costs are not available as
default relief to a winning party if the court conducts a full
examination in the first instance. The Singapore judiciary
may consider importing Hong Kong’s jurisprudence on
costs into its arbitration law to make itself more arbitration
friendly.

3. Guidance from English case law on similar issues
should be avoided because the English Arbitration
Act does not incorporate the UNCITRAL Model Law
wholesale.

Given that other UNCITRAL Model Law jurisdictions have
all upheld the “prima facie” test, it would be unwise for
Singapore to depart from accepted wisdom and thus
disrupt the certainty which arbitrating in a UNCITRAL
Model Law jurisdiction brings to the arbitration community.

4. Accordingly, the Court would impose too high a burden
on the party alleging the existence of an arbitration
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FROM THE ASIAN MAP
THE COMING INTO FORCE OF
THE HAGUE CONVENTION ON
CHOICE OF COURT AGREEMENTS
ON 1 OCTOBER 2015
By Eric Woo, ONC Lawyers
Introduction
The Hague Convention on Choice of Court Agreements
(“Convention”) of 30 June 2005, finally came into force
on 1 October 2015. This article will provide an overview
of the Convention and compare it with the United Nations
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (“New York Convention”) and the
Arrangement on Reciprocal Recognition and Enforcement
of Judgments in Civil and Commercial Matters by the
Courts of the Mainland and of the Hong Kong Special
Administrative Region Pursuant to Choice of Court
Agreements between Parties Concerned (“Mainland-HK
Arrangement”).

General Overview of the Convention
Under the Convention, for international cases involving
civil and/or commercial matters, if the parties have an
exclusive choice of court agreement designating the
courts of a specific contracting state under the Convention
(“Designated Court”), the Designated Court would
have jurisdiction to decide on the case (Article 5 of the
Convention). Courts in other contracting states under
the Convention have to suspend or dismiss the case
(Article 6 of the Convention) and judgments and/or judicial
settlements rendered by the Designated Court shall be
recognised and enforced in other contracting states under
the Convention (Articles 8 and 12 of the Convention).
According to the Convention, a case is international unless
the parties are resident in the same contracting state
and the relationship of the parties and all other elements
relevant to the dispute, regardless of the location of the
chosen court, are connected only with that particular state.

Comparison with the New York Convention and the
Mainland-HK Arrangement
While the Convention is relatively new, it is in fact similar
to two other older conventions/arrangements: (1) the
New York Convention, effective since 1959; and (2) the
Mainland-HK Arrangement, in effect since 1 August 2008.
Scope of application
Although the gist of all three conventions/arrangements
is to honour the parties’ choice of venue in deciding a
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case if there has been an agreement evidencing such
choice in advance, the Convention and the Mainland-HK
Arrangement deal with judgments and judicial settlements,
while the New York Convention deals with arbitral
awards. In terms of comparing the Convention and the
Mainland-HK Arrangement, notwithstanding the fact that
both concern the enforcement of court judgments, the
Mainland-HK Arrangement only addresses “final” Mainland
judgments by limiting its application to final Mainland
judgments which cannot be further appealed (Article 2
of the Mainland-HK Arrangement; there is however no
reciprocal requirement that Hong Kong judgments should
also be non-appealable). The finality requirement is not
included in the Convention, though it has excluded interim
measures of protection granted by courts (Articles 4(1)
and 7 of the Convention).
Further, both the Convention and the Mainland-HK
Arrangement only deal with cross-jurisdictional civil and/
or commercial matters (see Article 1 of the Convention
and the Preamble and Article 1 of the Mainland-HK
Arrangement). The Mainland-HK Arrangement even limits
enforcement to that of a judgment requiring a payment of
money (Article 1 of the Mainland-HK Arrangement).
On the other hand, the New York Convention is broader
in covering any subject matter capable of settlement by
arbitration, whether contractual or not. However, one
should note that the New York Convention clearly states
that the contracting state may make a declaration to
restrict its application to differences arising out from
commercial legal relationships only (Article I(3) of the New
York Convention).
Further, the Convention and the Mainland-HK Arrangement
exclude certain matters from their scope such as
employment contracts and contracts to which a natural
person acting for personal or family purposes is a party (see
Article 2(1) of the Convention and Article 3 of the MainlandHK Arrangement). In fact, a long list of excluded matters
is contained in Article 2 of the Convention. Interestingly,
the Convention contains a specific article to clarify that
actions under a contract of insurance or reinsurance are
not to be excluded (Article 17 of the Convention). On
the other hand, there is no excluded matter at all in the
New York Convention. However, not every matter can
be subject to arbitration, and the New York Convention
does state clearly that recognition or enforcement of the
arbitral award may be refused if the subject matter is not
capable of settlement by arbitration under the law of the
country where recognition and enforcement is sought, or
recognition or enforcement is contrary to the public policy
of the country (Article V(2) of the New York Convention).
Similar limitations are also provided in Article 6 of the
Convention and Article 9 of the Mainland-HK Arrangement.
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THE MAURITIUS CONVENTION:
HOW IT WORKS AND ITS
P O T E N T I A L I M PA C T I N A S I A

Designated choice of venue agreement
Both the New York Convention and the Mainland-HK
Arrangement provide that any choice of venue agreements
must be in written form. The Mainland-HK Arrangement is
relatively new and hence recognises modern technology
in expressly covering written electronic data messages
such as emails and facsimile (Article 3 of the Mainland-HK
Arrangement). On the other hand, the Convention is even
more extensive in including any means of communication
which renders information accessible for subsequent
reference (Article 3(c) of the Convention). Therefore, the
Convention could arguably apply to a non-written exclusive
choice of court agreements, for example, by way of video
/ audio-recording.

By Cynthia G. Claytor, Thomson Reuters
Introduction
Transparency in Investor-State arbitration has gained
increasing traction over the last decade, with transparency
provisions in Investor-State Dispute Settlement (“ISDS”)
clauses in free trade agreements (“FTAs”) and bilateral
and multi-lateral investment treaties (“BITs”, “MITs”)
becoming increasingly prevalent and providing for at
least one, if not more, of the following: open hearings,
publication of arbitral awards or related documents, and
third party submissions.

Recognition and enforcement
In applying for recognition and enforcement of the
judgment / judicial settlement / arbitral award, all three
conventions/arrangements set out what documents are
to be submitted in such an application. Yet, only the
Mainland-HK Arrangement specifies what particulars are
to be included in the application (Article 7 of the MainlandHK Arrangement) and importantly, sets a time limit for such
application (Article 8 of the Mainland-HK Arrangement).

Other recent, important milestones include the adoption
of the UNCITRAL Rules on Transparency in Treatybased Investor-State Arbitration (“Transparency Rules”),
which became effective on 1 April 2014, and the UN
Convention on Transparency in Treaty-based InvestorState Arbitration (“Mauritius Convention”), which aims
to expand the scope of application of the Transparency
Rules. This article provides an overview of the Mauritius
Convention, considering how it works in conjunction with
the Transparency Rules and discussing its notable features
and the likelihood of it being embraced by countries and
regional economic integration organisations in Asia.

The Convention goes further making it possible for
contracting states to make declarations limiting jurisdiction
or limiting recognition and enforcement of judgments
Under Articles 19 and 20 of the Convention, a contracting
state may declare that it may refuse to determine disputes
or recognize / enforce judgments if, other than the location
of the Designated Court, there is no connection between
the contracting state and the parties / dispute.

The Basics
The Mauritius Convention was opened for signature by
States and regional economic integration organisations
(for example, the EU and ASEAN) in March 2015. To date,
sixteen States have signed on (Belgium, Canada, Congo,
Finland, France, Gabon, Germany, Italy, Luxembourg,
Madagascar, Mauritius, Sweden, Switzerland, Syria, the
UK and the US).

Conclusion
To sum up, the Convention is more detailed than the
New York Convention, and has fewer restrictions when
compared with the Mainland-HK Arrangement. At present,
only four (4) states (or union of states) have signed/
ratified the Convention (namely, the European Union,
Mexico, Singapore and the United States). However, it is
expected that more countries will ratify the Convention to
provide certainty in enforcing judgments amongst different
jurisdictions, after its application has been tested and
seen by other countries. Therefore, parties conducting
international trade or engaging in cross-border dealings
should consider the possible implications of the Convention
when negotiating the governing law and jurisdiction clause.

In June 2015, Mauritius ratified the Convention, becoming
the first State party to do so. The Mauritius Convention will
enter into force six months after the first three instruments
of ratification have been deposited by any of the States
which have signed it (Art. 9(2) of the Mauritius Convention).

The Purpose
The purpose of the Mauritius Convention is to address a
perceived shortcoming of the Transparency Rules, namely
Art. 1(2), which expressly excludes the application of the
Transparency Rules to disputes arising under treaties
concluded before April 2014 unless the disputing parties
agree to their application or the parties to the treaty have
consented to their use. Given that the majority of existing
investment treaties were concluded before April 2014,
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How the Mauritius Convention Works

it will likely be those treaties that govern the majority of
investment arbitrations that arise for the foreseeable
future. As a consequence, Art. 1(2) was seen as a major
limitation and a provision that could potentially undermine
the widespread use of the Transparency Rules.

The Mauritius Convention enables Parties that ratify it to
efficiently supplement or supplant the procedural rules
of treaties concluded before 1 April 2014 with respect to
transparency-related obligations. By becoming a party to
the Mauritius Convention, a State or regional economic
integration organisation is expressing its consent to apply
the Transparency Rules to Investor-State arbitrations
initiated pursuant to treaties concluded before April 2014.

To address this issue, many pushed for the negotiation
of a multilateral convention which would facilitate the
application of the Transparency Rules to pre-2014
investment treaties (see European Commission, Proposal
for a Council Decision on the Signing, on Behalf of the
European Union, of the United Nations Convention on
Transparency in Treaty-based Investor-State Arbitration
(29 January 2015)). The Mauritius Convention was the
by-product of these negotiations and provides an efficient
mechanism for willing States and regional economic
integration organisations to apply the Transparency Rules
to disputes arising under treaties entered into before April
2014.

Another benefit of the Mauritius Convention is that it is
flexible, in that it allows parties to exclude the Mauritius
Convention from applying to certain investment treaties
or to certain disputes arising under particular sets of
arbitration rules (Art. 3(1)(a) and (b) of the Mauritius
Convention respectively). States can also exclude the
application of the Transparency Rules in arbitrations
where the claimant comes from a State that is not a party
to the Mauritius Convention (Art. 3(1)(c) of the Mauritius
Convention) but agrees to its application. Still other
provisions of the Mauritius Convention allow signatories to
make post-ratification reservations (cf. Art. 4(1) and 4(4) of
the Mauritius Convention), meaning that a State can postfactum limit the application of the Mauritius Convention
after the State has ratified it.

For those unfamiliar with the Transparency Rules, they are
a set of procedural rules that were designed to enhance
the transparency of Treaty-based Investor-State arbitration
proceedings. As noted by the United Nations Conference
on Trade and Development, their adoption represents
“a fundamental change from the status quo of investorState arbitrations often conducted behind closed doors
and hidden from the public view, even when issues raised
gather much attention from the public and the media”
(United Nations Conference on Trade and Development,
Eight States Signed UN Convention on Transparency in
ISDS, UNCTAD Investment Policy Hub Blog (24 March
2015)). In line with the trend towards transparency in
ISDS, the Transparency Rules not only complement, but
importantly also go beyond, the transparency rules found in
some regional regimes, such as NAFTA or CAFTA, and, to
a more limited extent, in the context of ICSID proceedings
(see Stephan Schill, Transparency as a Global Norm in
International Investment Law, Kluwer Arbitration Blog (15
September 2014)).

While the Mauritius Convention does not apply to contractbased Investor-State arbitrations, disputing parties to
these arbitrations can still agree to apply some or all of the
Transparency Rules to their dispute.

Noteworthy Features
Thierry Augsburger, co-author of the first (and until
now only) commentary on the Transparency Rules and
International Arbitration & Litigation Partner at Swiss
firm Bratschi Wiederkehr & Buob Ltd, singles out two
noteworthy features of the Mauritius Convention.
The first, he noted, is the retroactive extension of the
Transparency Rules’ application to all disputes based
on international investment agreements (“IIAs”) (in other
words, BITs, MITs, FTAs, and so on, within the meaning
of Art. 1(2) of the Mauritius Convention) before the
Transparency Rules came into force on 1 April 2014.

When the Transparency Rules apply, they provide for
publication by a central repository of a wide range of
information, including basic information about the dispute
(Art. 2 of the Transparency Rules) (for example, the name
of the disputing parties, the economic sector involved
and the treaty under which the claim is being made) and
documents submitted to or issued by the tribunal (Art. 3
of the Transparency Rules) (for example, pleadings, party
submissions, hearing transcripts (where available), as
well as orders and awards issued by the tribunal). The
Transparency Rules also make hearings open to the
public (Art. 6 of the Transparency Rules) and provide for
non-disputing parties to the treaty and third persons (for
example, a trade association or other non-governmental
organisation) to make submissions to the tribunal (Art. 4
and 5 of the Transparency Rules).

However, he believes it is a pity that the Mauritius
Convention does not also apply to IIAs concluded after 1
April 2014. He states: “This would have been particularly
valuable in view of the extension of the Transparency
Rules to other arbitration rules [other] than the UNCITRAL
Arbitration Rules. As the matter stands, the different scopes
of application of the Transparency Rules and the Mauritius
Convention and the possibility to limit the application of
the latter by making post-ratification reservations may
have created loopholes for parties unwilling to bind
themselves to the enhanced transparency provisions of
the Transparency Rules.”
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The second is the Convention’s extension of the
Transparency Rules’ scope to apply to all arbitrations
under such IIAs, regardless of the specific arbitration rules
applied in that arbitration. He states: “A few commentators
voiced their concern that in view of the comprehensive
transparency framework provided by the Transparency
Rules, some parties might try to exclude their application
by simply opting to arbitrate under another available set
of arbitration rules [other] than the UNCITRAL Arbitration
Rules (for example, ICSID, ICC, other regional arbitration
centres). This would have excluded the application of
the Transparency Rules in the absence of an agreement
of the parties in this regard (cf Art. 1(1) & 1(9) of the
Transparency Rules). With the ratification of the Mauritius
Convention without any reservations, this choice is no
longer available – at least not for arbitrations stemming
from IIAs before the entry into force of the Transparency
Rules. Conversely, it paradoxically remains for disputes
based on IIAs concluded after 1 April 2014. The explicit
limitation of MFN clauses when it comes to the application
of the Transparency Rules in Art. 2(5) of the Mauritius
Convention seems to support such an interpretation.”

increase awareness that investment arbitration constitutes
a legitimate adjudicatory process that is similar to any other
domestic or international court. Bolstering public support
can also ensure that widespread reliance on resolving
investment disputes through the cumbersome, costly and
often politicized state-to-state dispute resolution system
or through the thoroughly discredited practice of “gunboat
diplomacy” remain practices of the past.
With respect to investors, Mr. Augsburger added that “the
commitment to transparency by host States could also
have a positive effect on investment inflow. Or, to put it the
other way around, potential investors could take adverse
inferences from the fact that a potential host country to
their investment does not commit to such transparency –
and move on to a country that does.”
“In the end, only time will tell if the Mauritius Convention
and the UNCITRAL Transparency Rules are the
instrument of choice to do so”, Mr. Augsburger said. “In
the short term, the outcome of on-going negotiations of
the Trans-Pacific Partnership (“TPP”) Agreement, which
also includes provisions both on investor-State arbitration
and transparency of such proceedings, might prove to
be much more important for Asian countries, so that the
Mauritius Convention might be put aside as long as it is not
clear what the TPP will provide in relation to transparency
in Investor-State arbitration. That being said, it might be
worthwhile to analyse if it would not be simpler and more
efficient to build on the UNCITRAL Transparency Rules in
one way or the other (for example by referencing to them)
rather than creating yet another standard in the TPP.”

Potential Impact in Asia
While countries and regional economic integration
organisations in Asia have not yet embraced the Mauritius
Convention, Mr. Augsburger thinks it will become
“increasingly difficult” for them to avoid adopting it or some
other instrument with a similar effect.
He states: “I have a certain sympathy for the principle of
confidentiality in arbitration. It often creates a framework
favouring an efficient and rational resolution of the
parties’ dispute. But even so, it is impossible to ignore the
important tendency of favouring accrued transparency
in treaty-based investment arbitration. Such arbitrations
often touch on politically sensitive issues impacting public
welfare or natural resources (for example, health policies,
sovereign debt restructuring, environmental regulation).
Arbitral awards stemming from treaty-based investorState arbitrations can therefore directly affect the lives of
thousands, if not, millions of people, usually the residents
of the responding State.”

Conclusion
While it remains to be seen how widely-accepted the
Mauritius Convention will be, it is a powerful instrument
that has the potential to strike a better balance between
public and private interests at stake in ISDS, as well as
bring the ISDS system more in line with principles of
domestic governance and the rule of law. As such, the
Convention is a commendable multilateral effort.

It is important that ISDS continues to be seen as a legitimate
form of dispute resolution that properly adjudicates between
public interest and economic objectives. In recent years,
the public has grown “increasingly wary” of investment
arbitration, Mr. Augsburger noted. Dissatisfaction with
ISDS as a whole has even led some hosting states to
denounce BITs. It has also recently led thousands of
citizens in European countries to protest in the streets
against the planned investment arbitration provisions in
the transatlantic trade and investment partnership. Many
believe increased transparency in ISDS proceedings
can help curb public backlash against the current ISDS
system. For example, enhancing transparency could
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ONE-ON-ONE WITH…
B R E A K FA S T W I T H L AU R E N C E
C R A I G , A N A M E R I C A N I N PA R I S

everybody, myself included, was looking for international
work. However, there was limited international work
available in private legal practice.

By Desmond Ang, O’Melveny & Myers

I had spent a few months travelling in France before starting
at Covington & Burling and I really liked the country. When
the opportunity came up for me to join Coudert Brothers in
Paris in 1964 – lo and behold – off I went to Paris.

Mr. Laurence “Laurie”
Craig has been dubbed
a “founding father” of
international
arbitration.
He is without doubt a
leading elder statesman
in the field whose name
students and practitioners
of international commercial
arbitration since the 1980s
would first associate with
International Chamber of
Commercial
Arbitration.
Yes, that publication –
better known simply as
“Craig, Park & Paulsson”
– eponymously named after the institution whose rules
provide the framework upon which he and his co-authors
(William “Rusty” Park and Jan Paulsson) developed
the now seminal text, widely considered as one of the
first publications devoted to the practice and conduct of
institutional arbitration under the rules of the ICC.

Back in the ‘60s, all the big US corporations were
trying to get into Europe after World War Two, and the
legal profession in Paris was riding on this wave of US
investments. I did mainly transactional work during my
first few years at Coudert Brothers, servicing US clients
looking to break into Europe, and also French clients with
a presence in the United States.
2. How did you get into arbitration?
I have always wanted to be a litigator but I could not do
litigation in Paris since I was not qualified. Then along
came arbitration. The senior partner at Coudert Brothers
was very active at the International Chamber of Commerce
and we began to get a lot of arbitration work. We gradually
established a reputation.
I have spent most of my career as counsel in international
arbitration, and part of my work had left traces in
international arbitration history. Having acted as counsel
for 35 years, now I act principally as arbitrator.

But Laurie is not just a pioneer in his work as an academic,
a term broadly used here especially since Craig, Park &
Paulsson is more a practical guide to the workings of ICC
arbitration than a pure scholarly introduction. He is much
more than that. In his long career, he was always at the
vanguard of development in international arbitration. Many
of these cases have left indelible marks in the history of
arbitration.

3. The international arbitration community is
familiar with “Craig, Park & Paulsson”. How did
the project begin?
Once I started specializing in arbitration I began to realize
that there was nothing written about ICC arbitration.
Clients came to us believing we knew secrets about ICC
arbitration that nobody else knew about, when in fact it
was just a result of our experience and access to people
who actually administer the ICC rules.

Laurie, currently a Senior Counsel at the Paris office of
Orrick, Herrington & Sutcliffe, was in Hong Kong during
Hong Kong arbitration week, and Desmond Ang, co-editor
of HK45’s newsletter, caught up with him for breakfast
at Orrick’s Hong Kong office where he revealed stories
about the exciting times in the ‘60s and ‘70s working as
an American in Paris and his landmark achievements in
international arbitration.

There are so many publications about international
arbitration these days that you basically have to sort your
way through them but it was different back then. Jan
Paulsson, William “Rusty” Park and I therefore decided
that we should write a book about ICC arbitration, and the
resulting book got people’s attention. We have done 3
editions of the book and we are trying to put together a
4th edition – however I am not promising anything! My coauthors are very busy.

1. Could you give us a brief overview of your career?
After graduating from Harvard Law School, I volunteered
to join the Navy and enrolled at Officer Candidate School.
My first posting was the judge advocate-general’s office in
Washington DC, where I did various legal work including
appellate defense work as a court-marshal.

4. What are your memorable cases as counsel?
SPP v Egypt
One case which is interesting from a historical point of
view is South Pacific Properties v Egypt, in which we

I started my work life in the ‘60s at the Washington DC office
of Covington & Burling. This was an adventurous era and
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represented SPP. SPP was a hotel developer incorporated
in Hong Kong by Canadian investors. They had the idea of
creating a tourist resort in Egypt not far from the Pyramids.
Although authorization had been given to SPP after
clearance of all heritage issues, the Egyptian government
ultimately withdrew the authorization due to the strong
opposition against the project.

under which the Commission agreed to provide uranium
enrichment expertise to assist Iran in its nuclear project.
After the Islamic Revolution, Iran decided to dispense with
the Commission’s assistance, and an investment involving
hundreds of millions of francs was at risk. In the end the
whole incident was settled on a diplomatic basis. I was
relatively junior back then, so it was exciting to be involved
in such a large and sensitive project.

There was an ICC arbitration clause in the original
investment agreement, which was agreed, approved
and ratified by the Minister of Tourism. The ICC Tribunal
constituted to hear the case took the view that the Minister
of Tourism had signed for and on behalf of the state,
entitling SPP to bring the case against Egypt. An award
was ultimately rendered in favour of SPP.

The Vivendi Case
I was also involved in the Vivendi case, the last case I had
as counsel. We were engaged by Vivendi which had a
dispute with a German investor. The parties established
a telecommunications joint venture in Poland but the
German investor went insolvent. The dispute eventually
gave rise to litigation and arbitration across Europe; as part
of that overarching dispute we brought a BIT claim against
Poland, which was associated with the German company
in various ways. The ground we relied on was deprivation
of investment by Poland. As with many arbitrations, this
case was eventually settled.

However, the award was subsequently set aside by
French courts on the basis that the Minister’s signature did
not bind the state. The French courts reasoned that the
Minister was only in his capacity ‘overseeing’ the agency,
meaning that he was only approving what the agency did
rather than signing and ratifying on behalf of the state.
This concept was peculiarly French – I am not sure there
is an equivalent concept in Egypt.

5. Do you remember your first case as counsel?
When I was at Coudert Brothers, we represented the
subsidiary of a US motor company which built washing
machines. The motor company set up a joint venture with
a French company with a view to break into the European
market. The joint venture’s washing machines did not
work, there was a dispute as to allocation of responsibility,
and the parties went to arbitration.

We therefore had to find another recourse. While there
was no relevant bilateral investment treaty (“BIT”) in
SPP v Egypt, the investment legislation did provide that
investment disputes might be resolved by the courts
of Egypt, or under the Washington Convention where
applicable.
We argued, and the ICSID Tribunal agreed, that the
Washington Convention applied because it is applicable
as between a state signatory (i.e. Egypt) and an investor
from another state signatory. SPP qualified as it was
incorporated in Hong Kong and therefore had the benefit
of the Convention through Hong Kong’s then status as a
British colony (the United Kingdom is also a signatory to
the Washington Convention).

Almost all major arbitrations today are conducted in
English but things were different back in the ‘60s. Although
the joint venture agreement was in English, the French
company had engaged French lawyers and they knew they
would be at a disadvantage if arbitration was conducted in
English. It was therefore agreed that the arbitration would
be conducted in both English and French.
The case was interesting in the sense that it was never
clear “whose” arbitration it was, and what procedural rules
were adopted. In the end, the French counsel was doing
things his way, and we were doing things our way.

The issue boiled down to the essence of an agreement
to arbitrate. Arbitration is usually conceived as an
express agreement between two parties, but SPP v
Egypt demonstrated that there could be an agreement by
acceptance if there is a promise being held out by a state
through a BIT or its domestic legislation. After the award
was rendered, Egypt modified its investment legislation.

We prepared and arranged the documentary evidence,
and submitted the bundles in advance to the Tribunal and
opposing counsel, as is normal in the common law world.
The French counsel did things differently. In the classic
civil law tradition, a party’s case is not pleaded through the
documents, but through the avocat telling the story orally,
and that was exactly what the French counsel did. He
showed up with a huge stack of documents – documents
which were not produced to us in advance – and with a
golden voice began pleading his client’s case. He had
made meticulous notes on each of these documents, and
one by one the documents were submitted before the
Tribunal. After he had made his submissions, the whole

The French Atomic Energy Commission Case
I was involved in another ICC arbitration in the early 1980s.
The case never received any publicity but it is so old that I
can speak about it generally. We represented the French
Atomic Energy Commission and its two related commercial
subsidiaries in a dispute with Iran which flowed from the
Islamic Revolution of 1979.
The Commission had a commercial agreement with the Iran
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dossier was transmitted to the Tribunal – but strangely
enough not to opposing counsel! A number of years later
I met the French counsel at a social event, and he told
me “Your oral pleading was terrible - but the way you put
everything into files, that was very impressive!”.

I guess it was a bit of both. You tend to look for associates
who want to take the initiative, people who want to go one
step further for the client – this is how you get ahead in life.
9. Throughout your career you have worked with
many lawyers. Were there any prominent mentees
of yours?

6. Who won in the end?
We did – of course!
7. What do you think of the practice of international
arbitration today?

Jan Paulsson is one of course. Back when I was at Coudert
Brothers in Paris, I also worked with Paul Friedland, who
is now the head of White & Case’s International Arbitration
Group, and William “Rusty” Park, who is the current
president of the LCIA and General Editor of Arbitration
International.

I think we have lost sight of the true virtues of international
arbitration. Younger practitioners these days speak of
international arbitration as a dispute resolution mechanism
that is cheaper and faster – but they are really missing the
point.

There was a swathe of American lawyers in Paris during
the ‘60s to ‘70s because of US companies investing in
Europe. Legal skills were in high demand. We were able
to recruit a lot of good lawyers in that environment.

Why do we go to arbitration? It is because you do not
want to be in the national courts of your adversary, and
you do not want to be in a court with a different culture,
with a different understanding of the issues, and with a
judge speaking a different language. There are also courts
that you never want to be in simply because they are rife
with political interference and corruption. Of course we
aspire to resolve disputes more efficiently and at a lower
cost, but those are not the primary reasons for choosing
international arbitration.

10. You were a co-chairman of the Drafting Committee
for the 2011 Revision of the ICC Rules. The 2011 ICC
Rules eventually included provisions on joinder,
consolidation, and emergency arbitrators. Can
you share with us what prompted these changes?
A lot of the suggestions came from the Secretariat based
on problems they faced in administering arbitrations.
There was a growing number of disputes involving
multiple parties and multiple contracts, and they needed
procedural guidelines to deal with these jurisdictional
issues. The basic tenets of the rules were not changed
by the amendments, although the new rules contained
provisions that are specifically designed to deal with
problems that arise in practice. I believe the 2011 ICC
Rules now adequately cover the problems that we
encounter, and arbitral institutions around the world are
incorporating similar provisions in their rules.

Arbitration, in particular investment arbitration, are
instruments that promote trade between countries. We
have however seen in recent years hostility against
investment arbitration coming from different NGOs and
various political factions. These groups generally take
the position that an international tribunal has no role in
deciding issues of public interest. They believe issues
involving public interest should be strictly within the
purview of national courts and the national government.
These groups are not targeting arbitration per se, but
arbitration happened to be an easy target. We all have
different concepts of how to balance between international
trade and protecting domestic interests. Is international
trade good? Is the government the best placed institution
to weigh and balance the costs of international trade for its
citizens? These debates should take place in a democratic
forum and are indeed taking place.

I must say I was initially skeptical about how much the
emergency arbitrator mechanism would be used. It turns
out the change was modestly successful. There had been
25 emergency arbitration applications at the ICC in the
first 2 years.
11. What do you think of Hong Kong as a seat of
arbitration?

I believe in free trade personally. Evidence suggests that
when countries open their doors, everybody gets richer.
I am not however an economist and I am unable to talk
about this in any depth. This debate belongs to people
who are more qualified than I am.

I am impressed with the HKIAC. It is very well-organised
and the secretariat is very efficient.
Hong Kong’s system of court control is excellent. Hong
Kong is also geographically well-placed to be an
international arbitration hub. That said, people who are
not attuned to the facts on the ground do have doubts
over Hong Kong’s long-term prospects, and whether Hong
Kong courts could maintain their independence from the
mainland.

8. Jan Paulsson mentioned that you gave him the
freedom to manage cases and decide the strategy
despite him being a junior lawyer then. Was that
your general style of mentoring, or was it because
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Singapore is a serious rival and well-placed to capture work
coming out of India. As an arbitral seat it has attracted
a lot of attention, and it has provided many creative and
innovative solutions for end-users.
Notwithstanding

Singapore’s rise, I think there is sufficient work in this part
of the world for two arbitration centres. If Hong Kong does
not rest on its laurels, there is no reason why Hong Kong
would not do well.
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